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ACTS AMENDMENT (DOMESTIC VIOLENCE) BILL 2004 
Second Reading 

Resumed from 23 June. 
MS S.E. WALKER (Nedlands) [11.02 am]:  I made some introductory comments on this Bill yesterday.  I have 
read the second reading speech by the Attorney General and most of the research material he referred to.  We 
refer to this problem as domestic violence, which is a term that I do not like.  Reference in the Restraining 
Orders Act should be changed.  The problem is about culture and attitude to women.  I refer to the 
Commonwealth Government’s educational package on this issue.  I think it is more effective to educate women 
about the expectations they should have about relationships and the way in which they are treated.  Young men 
should be educated about the way in which they should treat women in relationships.  People in relationships 
should be educated about how they should treat each other.  I accept that abuse occurs from men and women in 
relationships.  From reading the research referred to by the Attorney General in his second reading speech, it is 
clear that most violence is against women.  This Bill is being driven by community concern about recent deaths.  
I referred to them yesterday.  The Attorney General referred to the shocking tragedies.  Everyone gasps when 
they see news reports of women who have been in relationships and, after separation, they are killed by their 
former partners for whatever reason.  It is fair to say that is what is driving this Bill. 
I examined the meaning of the term “domestic violence”.  How do restraining orders help victims?  Will this Bill 
help women and children who are victims?  I say “women and children” but I recognise that some men are also 
victims.  However, this concerns mainly women and children.  What is the history of restraining orders in this 
State?  I also considered the 2002 report by the Auditor General that deals with the management and 
effectiveness of restraining orders in the State.  Have restraining orders been effective in this State?  What have 
been the complaints?  I also read the round table report.  I note that the Attorney General seconded Michael 
Hovane, the director of the Legal Aid’s domestic violence legal unit.  The round table conference was held at 
Parliament on 27 April 2004.  He outlined some of the proposed major changes to the legislation.  The minutes 
record that he said that domestic and family violence will be defined more broadly in the Act to include acts of 
violence such as stalking, property damage and emotional and psychological abuse.  I would have thought that 
stalking would have already been included as a reason to obtain a restraining order.  I am pleased to see that 
there is reference in the Bill to emotional and psychological abuse.  That can work both ways.  There is reference 
to that in the commonwealth publication.  It is an educational tool.  I think that is more important than a Bill that 
may not be effective.  However, I am not saying that this Bill will not improve measures.  From the literature it 
seems that restraining orders are not as effective as we think they are.  I am pleased to see that the Western 
Australian Government and the Commonwealth Government refer to abuse in relationships, including put 
downs.  The preface to the publication by the Prime Minister says that this matter concerns violence and fear.  
He says that relationships based on fear and violence cannot sustain or nurture either partner or the family they 
might hope to raise.  Violence and fear is important because when we think of domestic violence - that is why I 
do not think it is appropriate for the Bill to have the term in its name - people think of criminal acts such as 
assault against the person.  Fear comes from the threat of violent behaviour, but it also comes in the form of 
abuse.  It was interesting for me to read the educational booklet published by the Commonwealth.  It states, in 
part - 

While every person’s experience of an abusive relationship will be different, there are some common 
patterns of controlling behaviour and abuse, which are often evident before the relationship becomes 
physically violent. 
Possessiveness  •  checking on their partner all the time to see where they are, what 

they’re doing and who they’re with 
   •  trying to restrict where they can go and who they can see 
Jealousy   •  accusing their partner of being unfaithful or flirting without good 

reason 
   •  isolating their partner from family and friends, often by rude and 

objectionable behaviour 

The next point would form a part of emotional abuse - 
Put Downs  •  humiliating their partner, either publicly or privately by attacking 

their intelligence, their looks or capabilities 
   •  constantly comparing their partner unfavourably with others 
   •  blaming the partner for all the problems in the relationship 
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Menace & Threats •  yelling, sulking and deliberately damaging things that are of 
importance to their partner 

   •  threatening to use violence against their partner, the partner’s 
family, friends or even a pet 

I am pleased to see that Commonwealth and State Governments recognise that aspect.  Forms of emotional abuse 
are recognised in this Bill.   
I will talk about the issues Mr Michael Hovane raised at the round table conference.  He said that a proposed 
change was for police orders to be issued for a 24-hour violent restraining order, even if the victim did not want 
to press charges.  The perpetrator could be removed from the home during this time, maximising safety for the 
women and children, and a 72-hour order could be issued with the agreement of the complainant.  Another 
proposed change was that violence restraining orders could be automatically extended, especially if it involved a 
repeat offender.  If this were so, the victim would not have to go back to the court to reapply for the order.  
Violence restraining orders for children who had witnessed physical and emotional abuse were also proposed.  
For offences of sexual assault and attempted murder, the issuing of immediate violence restraining orders was 
proposed.  It was also proposed that it would be an offence for a perpetrator to contact his victim, in any way, 
other than through court meetings or arranged mediation, and that a two-year penalty for breach of a violence 
restraining order would apply.   

One of the disappointing things about the Bill is that the penalty is increased by only six months.  I cannot see 
any difficulty with a 10-year penalty for repeat offenders.  One example has been given in the literature on this 
subject.  Often these situations involve a great deal of physical damage being caused to a woman.  I will use a 
woman as the victim instead of a man.  The woman goes to hospital, charges are laid and then the offender and 
victim make up.  The offender then breaches the order.  At that stage significant physical harm and a brutal 
injury has been caused to the woman, which is a criminal act, and the offender has breached the order.  The 
maximum penalty for that is two years.  This could occur several times in a woman’s life and the woman might 
suffer significant injury.  Two years does not seem to be a big enough penalty for the seriousness of the offence 
if the offender is a repeat offender.  I was disappointed that this Bill provides an increase of only six months on 
this issue.   
Mr J.A. McGinty:  That person could also be charged with assault or whatever other offence, independent of the 
breach of the restraining order.  I guess the repeat nature of the offender would be picked up through the penalty 
that would be applied.   
Ms S.E. WALKER:  I have thought of that.  He would hopefully get time if he committed a significant physical, 
criminal offence.  He might also breach the Bail Act and be taken into custody.  Is this Bill not about sending a 
clear message about domestic violence and the committing of assaults in the family home?  It does not seem to 
send a clear message.  The Government is not relying on this legislation.  The Bill seeks to amend the long title 
of the Restraining Orders Act, with the amendment inserting the words - 

orders to restrain people from committing acts of domestic or personal violence by imposing 
restraints on their behaviour and activities 

This Bill provides just a slap on the wrist.  I am not saying that for a political reason; that is just how it seems to 
me.  It gives no clear message.  It will be interesting to see during the consideration in detail stage whether all 
the issues raised by Michael Hovane, manager of Legal Aid’s domestic violence legal unit, have been 
implemented in this Bill.   
In looking at this Bill I asked myself what were the recent initiatives and whether they would be any more 
effective.  One of the major new initiatives involves police orders.  Police orders are all very well.  There seems 
to be a trend under the new Bill to give police the power to issue a violence restraining order when they attend at 
a house.  That is a good thing.  That would be done via an appropriate procedure instead of the telephone order, 
which has not proved to be very effective or often used.  The issue for me is that if the man is to be removed 
from the home, where will he go?  Are there any facilities for him?  What will happen to him?  That issue was 
raised in the Ombudsman’s report.  It has certainly been raised with me by some of my colleagues, because they 
have had experience with the issuing of police orders and the man having nowhere to go.  Women are able to go 
to refuges, but they always seem to be quite full.  What is the Government doing to provide facilities for men 
who are issued with a violence restraining order in such circumstances and must leave the home overnight?  If a 
man has terrorised a woman and committed a criminal offence, he should be removed from the house and the 
woman and children should stay.  Even though the police may issue a violence restraining order against a man, 
one problem is that he still knows where the woman and children are.  How effective is that in preventing him 
coming back and murdering or committing further offences against his wife or partner or their children?  That is 
hard to legislate for.  I would have thought that a higher penalty for a breach would be a deterrent, although life 
imprisonment does not seem to be a deterrent to men murdering their wives.  It is a very difficult area.   
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What messages are we sending to people through these changes?  I wanted to look at the whole system for 
victims of assault in the family home, because this is only part of the system.  The Ombudsman did not use the 
term “domestic violence” in her report.  The Commonwealth Government has not used the term “domestic 
violence” in its campaign, although it may have been used a couple of times in its literature.  When the 
Ombudsman looked at this issue, she termed it “assaults in the family home”.  The phrase “domestic violence” 
must go.  It tends to wrap up terrible assaults in cotton wool.  When an offence of grievous bodily harm is before 
a court, the defence counsel talks to the jury about domestic violence.  That somehow downplays and trivialises 
the nature of the criminal offence.  I do not think it should be used.  It should be outlawed in the criminal courts.   
This Bill will amend the Restraining Orders Act.  I accept that it contains provisions that provide new 
circumstances of aggravation in relation to violent offences, but this is only part of the whole issue of domestic 
violence.  Restraining orders call for protection from police.  That is in this Bill.  It is about what happens when 
the police get to a home.  It is about what a victim and the police can do when a call for protection is made to the 
police.  The Bill is also about applying for violence restraining orders and a person being a witness when 
applying for a violence restraining order.  What is not in the Bill is a provision that covers the need for a person 
to be a witness in court for breaches of a violence restraining order.  I have raised before with the Attorney 
General the case of Ms Pamela Logue, who was quoted in an article that appeared on the front page of The West 
Australian.  She had been the subject of threats to kill by her former partner.  He is serving time for that offence.  
During his time in prison he has sent her lots of threatening letters, which formed a breach of the violence 
restraining order.  I have a copy of that violence restraining order with me, which applied to about 15 people in 
her family.  She had to go to court as a witness on the breach offence.  That was an issue I raised yesterday with 
the Attorney General and wish to raise again; that is, the difficulty for women in that situation.  This Bill does 
not deal with that.  When a woman goes to the Court of Petty Sessions as a witness for the breach of a violence 
restraining order, she is not provided with the transcript from that session.  Ms Logue had to spend $300 to get a 
copy of her transcript.  That is a lot of money for people to spend on something that should automatically be 
provided to them.  Why should it be provided to them?  A person may have to go to court each time that a 
violence restraining order is breached.  One hearing may be before a magistrate and several pages of evidence 
may be produced.  Lots of things can happen.  If the man continues to send letters and there are further breaches 
of the violence restraining order, the woman must go before another magistrate.  The police prosecutor who is 
dealing with the issue does not have before him information about what has happened before.  No-one has a 
continuous history of what is happening.  That is why the victims of a breach of a violence restraining order 
should have the transcript, so that they always have it with them if it should happen again.  I have looked at a 
transcript of Pamela Logue’s case, and I am horrified at what happens in the Court of Petty Sessions with the 
way some magistrates and defence counsel treat women victims of breaches of restraining orders.  These women 
are unrepresented, and they know nothing about the system, and defence counsel play the system.  I saw one 
case in which a defence counsel played the system and misrepresented the issues.  I think in that case it caused 
the complainant to stop pursuing the restraining order.  I am staggered by the very patronising comments of the 
magistrate to the victim.  Ms Logue had a victim impact statement, and the magistrate on one occasion did not 
seem to know how to deal with it.  I have mentioned this to a few judicial officers, and it appears to me that 
magistrates need to have some proper training in dealing with victim impact statements.  At one stage, in Ms 
Logue’s case, defence intended to cross-examine her on the victim impact statement.   

Mr J.A. McGinty:  It is unbelievable. 

Ms S.E. WALKER:  It is unbelievable.  I have been meaning to send the transcript to Stephen Heath, the Chief 
Stipendiary Magistrate.  These women face many problems, and not just when they are being attacked in their 
homes and attempting to get the police to take them seriously.  I have noticed that in the Ombudsman’s report, 
and that is why I am hoping the protocols the Police Service says it will set up actually are set up.  I am hoping 
the Attorney General will tell me that in consideration in detail.  Although this is called the Acts Amendment 
(Domestic Violence) Bill, it does not appear to have addressed many issues that affect victims in these 
circumstances.  One must be realistic in talking about restraining orders and what can be done with them, as well 
as the effectiveness of our attempt, as legislators, to restrain people from committing acts of violence by 
restraining their behaviour and activities.  That is my overall view on the legislation.  

This Bill is largely about amendments to the Restraining Orders Act 1997.  It was interesting to review the 
history of that legislation.  It was introduced by the then Attorney General, Hon Peter Foss, and there is some 
history to that, which I will go through.  The Act deals with violence restraining orders, telephone applications 
for violence restraining orders, misconduct restraining orders, and hearings on these matters.  I note that in the 
current Act, restraining orders against children are available, but not against children under the age of 10.  I will 
raise with the Attorney General in consideration in detail the intervention of the Department for Community 
Development in an application for a restraining order against a child.  I would like to know how that will work.  
The current Act also talks about interstate and foreign restraining orders.   
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Restraining orders are one way in which victims escape or seek protection from domestic violence through a 
court or an authorised judicial officer.  They were first introduced in Western Australia by the Justices 
Amendment Act (No. 2) 1982, as a quick and accessible means of legal protection for the victims of assaults in 
the family home.  It gave police the power to take action for breaches and to act directly in making applications 
for victims.  In his second reading speech the Attorney General referred to a book entitled Measuring the Extent 
of Domestic Violence, written by Anna Ferrante, Frank Morgan, David Indermaur and Richard Harding and 
published by the Crime Research Centre at the University of Western Australia in 1996.  At page 79, the book 
states - 

In September 1995 State Cabinet approved the drafting of new legislation relating to restraining orders.  
This followed a review which examined all aspects of State legislation and procedures pertaining to 
restraining orders.  Details of that review were released by the Ministry of Justice in November 1995 in 
a report entitled Report of the Review of Restraining Orders.  

Basically, restraining orders make it an offence to cause or threaten personal injury, damage or threaten to 
damage property, or to behave in a provocative or offensive manner towards the complainant.  They usually 
include the order not to contact or approach the applicant.  One of the issues in the new Bill is the fact that one 
can obtain a restraining order against a child - that is, a person up to 18 years old - but one cannot get restraints 
on the child.  Proposed section 30D, on page 21, reads - 

Children not to be restrained by police orders 
A police order cannot impose restraints on a child. 

In a situation in which a teenage son or daughter attacks a sole parent, and that parent wants to get a restraining 
order, how can the parent succeed in obtaining that order?  Can restraints on the movement of the child or 
teenager be applied in any circumstances?  This Bill should be about implementing further measures to protect 
women, children and, in some cases, men, from threatening, abusive or criminal behaviour by partners. 

When I began to examine this issue, I asked myself what constituted domestic violence.  Domestic violence is 
currently seen as a criminal offence, and it is to be extended by this Bill to include emotional and psychological 
abuse.  That is a good thing.  That form of abuse, though invisible, is a very real problem in relationships.  I want 
to look, firstly, at a definition of “domestic violence”.  Page 2 of Measuring the Extent of Domestic Violence 
states - 

Although the term ‘domestic violence’ may be used to cover a range of events, the focus here is on 
those events that can be classed as violent criminal behaviour, including criminal threats of violence.   

There are four principal elements which define domestic violence for the purposes of this study.  

Members should bear in mind that this study was done in 1996 - that is, eight years ago.  The book continues - 

These are: 

•  the criminal nature of the violence involved; 

•  the relationship between victim and offender; 

•  the sex of the victim; and 

•  the level of violence involved. 

First, only criminal violence inflicted by one partner on another is considered in this study.  For 
example, injury resulting when a violent man injures himself in the course of inflicting violence or 
damaging property does not come within the scope of the definition used here, nor does an attempted 
suicide by a woman who has been the victim of continuing physical or emotional abuse by a partner.  

Second, domestic violence is defined as violence occurring between partners and ex-partners including 
those in boy/girlfriend relationships.  

Members can see that, eight years ago, domestic violence was defined by academics solely as violent criminal 
behaviour.  That has been rightly extended now to include issues such as emotional abuse, and the issues I have 
read about in the Commonwealth Government’s educational package.   

Interestingly, just last year in 2003 the Ombudsman wrote a report called “An investigation into the Police 
Response to Assault in the family home”.  It had a working definition.  At page 6 it says -  

Traditionally, violent behaviour in the home has been defined as ‘domestic violence’.  That term 
connotes a level of intimacy and familiarity which can make it difficult for external individuals or 
agencies to readily scrutinise or investigate allegations of such behaviour. 
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The identification of violent behaviour as ‘domestic’ has no doubt encouraged a view of domestic 
violence as being something private that occurs within the home, and consequently not as something for 
others to become involved in.  Further, the term ‘violence’ does not directly denote a criminal act - as 
opposed to terms which clearly identify specific offences against the person such as ‘assault’ and 
‘assault occasioning bodily harm’, which are defined in The Criminal Code. 

She further says - 

Changing the way in which an act or omission is defined or referred to can go a long way towards 
altering the mindset and misconceptions that may be held regarding the seriousness of an offence.  To 
that end, for the purpose of this report, we have chosen to refer to the issue as ‘Assault in the family 
home’, rather than ‘domestic violence’. 

That is an important point.  When the Ombudsman’s department looked at this, it thought that the term 
“domestic violence” should no longer be used because it tends to downgrade the seriousness of the incident and 
it tends to muddy the waters.  Although I can see why the minister is introducing this Bill politically, I do not 
think it will in any way help women or the fight against violence against women and children.  It will not 
educate the community.  I do not know whether Michael Hovane made another suggestion to the Attorney 
General and he decided against that for political reasons, but I am surprised that the term “domestic violence” - a 
term that should be abolished - has been used in the title of this Bill.  The Bill is about restraining orders and 
should remain about restraining orders.  We should try to get rid of the term “domestic violence” from use in the 
criminal courts.  Certainly we should not put it into a Bill.   

I refer to page 79 of Measuring the Extent of Domestic Violence.  The authors looked at the cases appearing 
before the courts in Western Australia.  They said that they provide a potentially valuable source of data about 
the extent of domestic violence.  I will use it in terms of the context of this book because eight years ago that was 
fairly common place.  They said -  

Unfortunately, official statistics about the number of arrests, prosecutions, convictions or 
imprisonments arising from incidents of domestic violence are not generally available in this or other 
Australian states.  This is because no easy, systematic method for identifying offences related to 
domestic violence is utilised either by police, prosecution authorities, the courts or correctional 
authorities.  Consequently, the confidence with which one can measure the effects of policing policies 
and/or prosecutorial and judicial responses to domestic violence is severely limited.   

Having prosecuted cases in the courts, I always objected - I could not say it in the courts, although I might have 
said it in closing - to the term “domestic violence” and believed that it should not be used.  It gives a perception 
that the offence is not as brutal, violent or criminal and that it should be treated more lightly.  In my former life I 
dealt with some really dreadful cases of domestic violence.  The police say a problem they face is that when they 
go to a home and settle down the situation after having charged the man, the woman decides to withdraw the 
charges.  I recall that happening in cases that I have prosecuted.  I recall a case in which a woman had suffered 
horrific injuries - I saw the photos of her injuries.  However, she waited outside the courtroom to give testimony 
that the man who caused those injuries was a good man.  I recognise those difficulties.  I say this often, but being 
in this place is like being in an ivory tower.  Sometimes judges are in an ivory tower also.  When the prosecution 
and the defence conduct a case, they do not see the extent of the injuries that an injured woman received 18 
months ago.  I recall a case in which a professional woman visited my offices in St Georges Terrace and spoke to 
me about her injuries.  She was pregnant at the time.  She was a highly qualified professional woman.  Her 
former partner had broken into her house and kicked her and punched her repeatedly in the breast.  She showed 
me photos of her injuries that made me reel.  They were graphic and I gave them to the court because it sheets 
home the blame for the injuries that are sustained by some women.   

The authors of Measuring the Extent of Domestic Violence point out that the term “domestic violence” is 
sometimes applied to the female alone.  Although their study places most emphasis on female victims, some 
information, but not much, is contained in the Harding research on males.  I refer to page 63 under the heading 
“Domestic violence against men”, which states -  

The survey uncovered only three male respondents who were victims of an incident involving a partner. 

. . .  

The small number of incidents and male victims precluded any further statistical analysis and, for the 
remainder of this chapter, the analysis of domestic violence is restricted to female victims.   

When I looked at this Bill, I went to the Auditor General’s report of October 2002 titled “A Measure of 
Protection: Management and Effectiveness of Restraining Orders”.  I love reading the Auditor General’s reports.  
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They are great for exposing issues or for getting down to the nitty-gritty.  In 2002 the Auditor General conducted 
a performance examination of the management and effectiveness of restraining orders.  He did so because - 

Public and personal safety are issues of major significance to the community.  For some time the 
community has been expressing concern about a perceived deterioration in safety and doubts have been 
raised about the effectiveness of restraining orders as a method of ensuring individual safety.  

That is what this is about.  Is this not about whether restraining orders actually work and how effective they are?  
Of course, the Auditor General looked at the Restraining Orders Act 1997.  As I said, the coalition under the 
former Attorney General introduced that legislation.  The Auditor General undertook his review when that Act 
was five years old.  He looked at two things: firstly, how effectively it had been implemented, and, secondly, 
whether it afforded the community a measure of protection.   
I welcome the Nedlands Loreto Primary School children and staff to the Chamber today.  I thank also the 
Country Labor member, Mr Peter Watson.   
The Office of the Auditor General used information that the Department of Justice had gathered during its own 
evaluation of the Act, which was carried out in December 1998, as baseline data to make a comparative study 
about the application of restraining orders before and after the introduction of the Act.  The Auditor General’s 
findings were very instructive.  He found that although restraining orders are not a stand-alone solution in 
affording the community a measure of protection, they can and do work if there is appropriate support and 
coordination from the Government.  He used the Armadale and Geraldton regions as an example of how that was 
so.  However, on the whole he found that the flaws and variations in the system rendered the orders relatively 
ineffective for the protection of victims of violence.  If the Attorney General has looked at the Auditor General’s 
report, perhaps during the consideration in detail of the Bill he could tell me how he says that this Bill will 
reduce the ineffectiveness that the Auditor General says currently exists with restraining orders.  I am not sure 
how a police order alone will reduce the ineffectiveness to which the Auditor General refers.  He writes -  

The Act has been in place for five years and yet restraining orders are not demonstrably more effective 
in the protection of victims of violence. 

That is a worry, because that is what this Bill is about and what the former Restraining Orders Act was all about.  
He continues -  

The Act was introduced to address the acknowledged inadequacies of the previous legislation.  Among 
the inadequacies of the pre 1997 legislation, the overuse of restraining orders was one of the more 
serious. 

The current Act provides for two types of order.  The first is the restraining order to protect victims of personal 
violence, and the second is the misconduct restraining order relating to damage to property and disorderly 
conduct.  According to the Auditor General, of the two allowed types greater priority is attached to the violence 
restraining order to allow the confiscation of firearms, shorter periods before hearings, heavier penalties for 
breaches and applications for such orders by police by telephone.  As I understand from reading the 
Ombudsman’s report, and I think the Attorney General may have mentioned this in the second reading speech, 
only 13 applications for such orders have been made in the past year.  I suppose that police were reluctant to get 
magistrates out of bed, which is fair enough.  The Auditor General writes -  

VROs aim to provide protection to an applicant from a respondent who is likely to commit a violent 
personal offence against the protected person or behave in a way which will cause fear that they will 
commit such an offence.  

Applications could be made by a police officer in person or by telephone.  The Auditor General observed that 
applicants could also choose to have the first hearing for an application for a violence restraining order in the 
absence of the respondent.  The Auditor General writes that this option is widely used.  It is critical for 
applicants when making a decision to apply for an order.  The misconduct restraining order, on the other hand, is 
to restrain a person who is likely to behave in an intimidating or offensive manner towards an applicant, damage 
the property of an applicant or behave in a way that is leading or could lead to a breach of the peace. 

The Bill contains changes to the meaning of domestic relationship and an act of personal violence.  As I 
understand it, people will now be able to make an application for a violence restraining order if they believe that 
an offence may be committed against them.  That is a very general statement.  At the moment they can make an 
application under the Act only if an act of violence has already been perpetrated against them.  Perhaps the 
Attorney General might explain the position to me.  That is how I understand the position, and I would like some 
clarification of it. 

The figures in the report for restraining order applications and issued restraining orders are very interesting.  In 
his second reading speech the Attorney General spoke of 12 000.  Prior to 1997, only 5 000 restraining orders 
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were issued each year.  Since 1997, there has been a 55 per cent increase each year.  Page 16 of the Auditor 
General’s report contains a graph that shows very graphically the number of violence restraining order 
applications and misconduct restraining order applications.  One can see there has been a very sharp increase in 
the years since the Restraining Order Act came into force.  A second graph shows that the majority of 
applications do not proceed to final orders.  That is because the victim does not want to confront the aggressor in 
court and also because of the need for protection after the initial ex parte hearing had occurred.  In one sense I 
suppose that it means that it was successful; the person got an ex parte hearing and things were defused or maybe 
things were patched up and the matter did not go for a final order.  Some 69 per cent of applicants for restraining 
orders were female.  Just over 50 per cent of applications were taken out by female applicants against male 
respondents and 69 per cent of respondents had criminal records.  The number of indigenous applications 
decreased by 12 per cent in the first six months of the operation of the Act to seven per cent in the period 1999 to 
2000.   

As for problems, the effectiveness of the protection was referred to on page 21 of the report.  It reads -  

Prior to introduction of the Act, research in this State found that 41 per cent of women with restraining 
orders in place reported that it did not help them at all.  In addition, 50 per cent said that it placed them 
in danger of even worse violence than that from which they were seeking to escape.  

Applicants are still reporting that orders are not effective in making them feel safer or in actually 
protecting them from violence.  Applicants interviewed in refuges indicated that they did not feel safer 
as a consequence of the order, any feelings of safety in the short term were due to residence in the 
refuge 

That goes back to what I was saying originally about the police being able to issue an on-the-spot violence 
restraining order.  How effective would that be if the police removed the man?  Firstly, he has nowhere to go, 
and secondly, he knows where the wife and children are.  They will not have a 24-hour guard on them, so he will 
be able to go back to them.  I found this report rather alarming.  I do not want to score political points, but I 
would like to know how the Bill will be more effective for these women.  Prior to the Act, 50 per cent of women 
who were murdered by their spouse had taken out a restraining order against the spouse.  Police information still 
indicates that 50 per cent of homicides in Western Australia are related to family and domestic violence.  There 
have been 57 domestic-related homicides and attempted homicides in Western Australia in the period 1999 to 
2001.  Police do not monitor whether a restraining order was in place before those incidents.  I think they should.  
However, on conducting a check of incidents over that time, police indicated that only one of the homicide 
victims had a history of violence restraining orders on the database.  The accommodation needs were referred to 
at page 26 of the report.  It reads -  

In considering the terms of an order the legislation requires courts to have regard to the accommodation 
needs of the respondent and the applicant. 

The ACTING SPEAKER (Ms J.A. Radisich):  Order!  The noise is getting a little out of control.  I am sure that 
we would all like to hear the member for Nedlands continue her remarks. 

Ms S.E. WALKER:  Thank you, Madam Acting Speaker.  The report continues -  

WAPS policy states that 

where possible the preferred option is for the victim to remain in the premises and for the perpetrator to 
be removed. However, police indicated that they more frequently remove women from a residence 
following a domestic violence incident as there are more services available offering safe 
accommodation for women.  

I discussed this with Hon Simon O’Brien because he said there was an issue.  Maybe the member for Peel knows 
something about it, as I think a hostel in his area is being closed down, but I will find out about that.  Maybe the 
Attorney General will be able to tell me what accommodation there is for men.  The report continues -  

There is a lack of short term accommodation for men, particularly in rural areas.  Review of a sample of 
97 police domestic violence incident reports indicated that in instances where police attended and 
removed one party, it was the victim in 82 per cent of cases.  

Applicants who had left the home, often with children, to take shelter in a refuge indicated in interviews 
at refuges that they were then unable to return home.  These applicants cited provision of adequate 
shelter as a reason for withdrawing their application 

It is all very well to bring in police orders, but how will they work in practice?  The report also referred to 
breaches of restraining orders.  It continues at page 36 -  
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Some applicants and support workers interviewed found that police were disinclined to act on 
allegations of breaches unless there was sufficient evidence to obtain a conviction in court.  Police 
interviewed in 40 per cent of the localities indicated that they experienced difficulty in obtaining 
sufficient evidence that a breach had occurred.  

WAPS Internal Investigations Unit received 64 complaints in relation to restraining order matters in the 
period 1999-2001 . . . Twenty-five per cent related to allegations of lack of action in relation to a breach 
of a restraining order.  

Victim support services in the Magistrates Court is another issue, as is the training of magistrates in what are 
very basic matters of law, such as victim impact statements and the Victims of Crime Act.  I found it strange that 
the Auditor General talks about victim support services in the report - the Attorney General may be able to help 
me on this later - which states at page 43 - 

The Joondalup project evaluation also found that applicants who receive some form of support service 
are much more likely to receive an interim order, 80 per cent compared to nine per cent.  In Geraldton 
and Perth where police assistance is provided through prosecution at the interim hearing, almost 100 per 
cent of applicants were successful in obtaining an interim order.  

The report also said prior to that -  

Victim support services were provided in all but one of the court localities visited. 

Interestingly, when I spoke to either Libby Woods, Deputy Chief Stipendiary Magistrate, or Julie Wager, 
Magistrate of the Drug Court, I was told that there were not enough victim support services in the Magistrates 
Court.  If there are 12 000 restraining orders, some of which do not proceed to a final order, that is fine - the 
Attorney General might have the figures on that.  It seems that there should be victim support services, 
particularly in the Magistrates Court, where there are breaches, so that a victim can create a victim impact 
statement and present it to the court.  From reading the transcript of Ms Logue we can see that magistrates have 
said that they do not get them in there all that often.  

With regard to police orders - calling for protection by police - I looked at what the police response is like.  The 
Ombudsman’s report of 5 September 2003, which was an investigation into the police response to assault in a 
family home, said that the statistics produced by the Crime Research Centre indicate that when police records 
were complete, that in 88.5 per cent or nine out of 10 calls for police assistance the caller had suffered some 
form of injury from the incident.  The Ombudsman became involved in that investigation as a result of a 
complaint by a community legal centre acting on behalf of a Ms M.  The complaint highlighted concerns, in the 
view of the Ombudsman, about police conduct in the prosecution of criminal charges.  The circumstances of Ms 
M involved assault occasioning bodily harm, deprivation of liberty, and unlawful and indecent assault.  I note 
that the Attorney General has put into the Criminal Code circumstances of aggravation for grievous bodily harm, 
assault occasioning bodily harm, assaults, stalking and threats to kill.  I think that is a good initiative.  Acts were 
committed on Ms M by her former de facto spouse in their home, and the complaints were viewed as serious but 
raised questions, according to the Ombudsman, about whether they highlighted broader issues to do with the way 
in which police officers respond generally to criminal conduct committed by partners in the family home.   

Using section 16 of the Parliamentary Commissioner Act, she commissioned an investigation consulting key 
stakeholders.  The two principal recommendations from that report were that there should be a minimum 
standards protocol approach - I do not know whether that has been implemented; it is something that the police 
commissioner does - and the power for police to serve cautionary restraining orders, which would provide a 
useful enhancement to present police procedure.  The police order is one initiative found in this Bill.  The report 
also said that this police order would provide victims with greater certainty about the way in which police 
respond to assaults in the family home.  Under proposed division 3A in this Bill, police officers may make police 
orders when there is domestic violence.   

In closing, under proposed section 6(1) in the Bill, the definition of “act of domestic violence” states - 

. . . that a person commits against another person with whom he or she is in a domestic relationship - 

(a) assaulting or causing personal injury to the person; 

(b) kidnapping or depriving the person of his or her liberty; 

(c) damaging the person’s property, including the injury or death of an animal that is the person’s 
property; 

(d) behaving in an ongoing manner that is intimidating, offensive or emotionally abusive towards 
the person; 
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(e) causing the person or a third person to be pursued - 

(i) with intent to intimidate the person; or 

(ii) in a manner that could reasonably be expected to intimidate, and that does in fact 
intimidate, the person; 

(f) threatening to commit any act described in paragraphs (a) to (c) against the person. 

I am not sure why the Attorney General went about it that way.  I think that limits the range of offences under 
which a person can apply for a violence retraining order.  However, we will come to that in consideration in 
detail.   

There is also a new section on acts of personal violence.  Under clause 18, proposed section 30A(1) provides that 
a police order can be made only - 

(a) if the officer reasonably believes that - 

(i) a person has committed an act of domestic violence and is likely again to commit 
such an act; . . .  

I think that is tougher than the current circumstances in which an application can be made for a violence 
restraining order.  I wonder why that is?  The Bill sets out very extensively matters that are to be considered by 
the police officer and restraints that can be imposed.  Children cannot be restrained by police orders, and the 
police have to prepare, serve and explain quite extensively a police order when making one.  The Ombudsman’s 
report said the following about police responses to assaults in the family home -  

Victims of Assault in the family home and their supporting organisations almost without exception 
were concerned about one issue in particular.  They emphasise that what police officers do when they 
attend incidents of Assault in the family home is critical, and the generally held perception was that 
police often do not do enough.   

With regard to key issues for women it states that the -  

. . . key themes arose that can be divided into two areas of specific concern: the first relates to the 
perceived attitude of police; and the second to the apparent lack of depth of police education in relation 
to Assault in the family home.   

In fairness to the police - 

. . . a number of comments made by police indicated that some officers who attend incidents of Assault 
in the family home might hold preconceived and negative views about the type of women who become 
victims, which might in turn adversely influence the officer’s response to such incidents.  

That was a very comprehensive report.  The upshot of it was that a minimum standards protocol approach be 
established by police on how to approach women, as it is generally women who call them.  The police are 
usually the first point of contact for women who have suffered from domestic violence.  Bear in mind that 
research indicates that nine out of 10 domestic violence victims suffer injury.  I will ask the Attorney General 
during the consideration in detail stage whether a minimum standards protocol approach has been put in place by 
the police, whether there has been a shift in attitude by police on this issue and whether the minister believes that 
police orders and the other new initiatives in the Bill will be effective in protecting women and children from 
violence in the family home. 

MR J.L. BRADSHAW (Murray-Wellington) [12 noon]:  I will say a few words on this Bill as domestic 
violence is an important issue in the community.  Over the years in many cases restraining orders for the 
prevention of domestic violence have been ineffective.  I do not have statistics with me, but the member for 
Nedlands has just spoken about the number of deaths that have occurred through domestic violence.  Not only 
deaths occur through domestic violence but also physical abuse, beatings and in some cases mental abuse.  A lot 
of things go on in society of which, as a civilised nation, we cannot be proud.  The big problem is how to control 
those things.  I have tried to think of ways to overcome those difficulties in society by making restraining orders 
more effective.  I am not quite sure what this Bill will do to improve restraining orders or make them more 
effective.  The only way in which they could be totally effective would be to lock up people.  The trouble with 
that is I believe each year 12 000 restraining orders are applied for and 7 500 issued.  Is that roughly correct? 

Mr J.A. McGinty:  That is correct. 

Mr J.L. BRADSHAW:  It is just not practical to lock up 7 500 people.  We must work on percentages and hope 
that a certain percentage of people will obey restraining orders.  I guess the majority do, but a minority do not 
obey restraining orders.  The concern that I have is how to tie down that minority group.  That will always be a 
concern and I do not know how it can be overcome.  It is a problem in the sense that people are not supposed to 
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break into other people’s houses, but they do; they are not supposed to speed, but they still speed.  The laws are 
there but they are only as good as are the people who obey them.  That is one concern I have.   

Another concern I have is that someone can take out a restraining order in a willy-nilly or vindictive way.  A 
couple of years ago a constituent of mine came to me about his former partner who was continually taking out 
restraining orders against him.  He was not even made aware of the first restraining order until a police officer 
served it on him and told him he was not allowed to go near his former partner.  He felt that the former partner 
was being vindictive.  I guess the courts have a problem when someone applies for a restraining order and says 
that the former partner has done this or that.  The courts would look bad if they did not grant the order, as the 
applicant may then be beaten or abused.  There are therefore problems when vindictive people apply for 
restraining orders.  My constituent did not even have an opportunity to defend himself in court at the time of the 
application.  The restraining order was granted by the court and served on him.  I would love to think that we 
could tighten restraining orders, but I do not think that an increase in penalties would make a difference.  A 
Government of any persuasion would have difficulty in tying down those orders.  I am not sure that this 
legislation will do that, but I am happy to support it if it will prevent domestic violence in society. 

As I said, there is another problem with restraining orders that are taken out vindictively when the person who is 
the subject of the order does not have an opportunity to defend himself in court or prove that he is not the evil 
person he has been made out to be.  I support the legislation. 

Debate adjourned, on motion by Mr J.A. McGinty (Attorney General). 
 


